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Federal Censorship of Obscenity
in the Mail: A Complex History



and Ongoing Debate
The seemingly simple act of sending a letter or package through the United
States Postal Service becomes significantly more complicated when the
contents are deemed obscene. Federal censorship of obscenity in the mail
has a long and winding history, fraught with legal battles and evolving
definitions of what constitutes “obscenity.” This article delves into the
complexities of this issue, exploring the legal framework, historical context,
ongoing challenges, and the ongoing debate surrounding freedom of
expression versus the protection of public morality. Key areas we will
explore include postal regulations, the definition of obscenity, First
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Amendment rights, enforcement challenges, and contemporary
controversies.

The Legal Framework: Defining and
Prosecuting Obscenity
The cornerstone of federal censorship of obscenity in the mail is found in
18 U.S. Code § 1461, which prohibits the mailing of "every obscene, lewd,
lascivious, or filthy book, pamphlet, picture, paper, letter, writing, print, or
other publication of an indecent character." Note the broad language; this
vagueness has been a major source of contention throughout the years.
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The Supreme Court has addressed this ambiguity in numerous cases,
attempting to define what constitutes obscenity under federal law. The
landmark *Miller v. California* (1973) case established a three-pronged
test:

Whether the average person, applying contemporary community
standards, would find the work, taken as a whole, appeals to the
prurient interest;
Whether the work depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the applicable state law; and
Whether the work, taken as a whole, lacks serious literary, artistic,
political, or scientific value.
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This test, while providing some clarity, remains subjective and open to
interpretation. What constitutes "contemporary community standards" can
vary drastically across different regions and even within the same
community. This inherent subjectivity continues to fuel ongoing legal
challenges regarding the censorship of material deemed obscene.

Historical Context: A Shifting Landscape of
Morality
The history of federal censorship of obscenity in the mail reflects evolving
societal views on morality and freedom of expression. Early postal
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regulations focused on suppressing materials deemed morally corrupting,
often targeting radical political pamphlets or literature considered to
challenge the established social order. The Comstock Laws of the late 19th
century, for example, aggressively targeted "obscene" materials, including
information about contraception and abortion.

Over time, legal challenges and shifts in societal norms gradually redefined
the boundaries of acceptable expression. The rise of the counterculture
movement in the 1960s and 1970s led to increased legal battles over
censorship, pushing the courts to grapple with the implications of the First
Amendment's protection of free speech in the context of sexually explicit
material. The *Miller v. California* decision, while attempting to provide a
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framework, did little to resolve the inherent tensions between these
competing interests.

Enforcement Challenges and the Role of the
USPS
The United States Postal Service (USPS) plays a crucial role in enforcing
federal obscenity laws. Postal inspectors are responsible for identifying and
seizing potentially obscene materials found in the mail. However, the sheer
volume of mail handled daily presents significant practical challenges.
Identifying obscene material requires a subjective judgment, and the
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potential for misinterpretation or bias remains a concern.

Moreover, the process of seizing and prosecuting individuals for mailing
obscene materials is complex and time-consuming. It involves multiple
steps, including investigations, legal proceedings, and potential appeals.
This process is often resource-intensive, and the USPS may prioritize
certain types of cases over others, based on factors such as the potential
harm posed by the material and the available resources. This inconsistency
in enforcement contributes to the ongoing debate surrounding the
effectiveness and fairness of federal obscenity laws.
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Contemporary Controversies and Future
Implications: Navigating the Digital Age
The internet and digital technologies have added another layer of
complexity to the issue of obscenity censorship. While federal laws still
apply to mailed materials, the ease of accessing and distributing sexually
explicit content online presents significant challenges for law enforcement.
The challenge extends beyond the simple transfer of physical objects,
demanding new strategies and interpretations of existing laws to address
the rapidly evolving landscape of digital communication. The question of
whether existing legal frameworks are adequate to address the challenges
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posed by the digital age remains a central point of debate among legal
scholars and policymakers. Furthermore, issues of internet censorship
and the limitations on government power to regulate online content
intersect significantly with the older concerns related to obscenity in the
mail.

Conclusion: A Balancing Act
Federal censorship of obscenity in the mail remains a complex and
controversial issue. The tension between protecting public morality and
upholding freedom of expression continues to shape legal battles and
public discourse. While the legal framework attempts to provide a definition
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of obscenity, the inherent subjectivity of the *Miller* test and the practical
challenges of enforcement create ongoing difficulties. The ongoing
evolution of technology and the rise of digital communication further
complicate the issue, demanding a continued reevaluation of existing legal
and regulatory frameworks. A balanced approach, respecting both
constitutional rights and societal interests, is crucial for navigating this
ongoing challenge.

FAQ: Frequently Asked Questions
Q1: What happens if the USPS finds obscene material in the mail?
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A1: If postal inspectors identify material they deem obscene, they will
typically seize the material and may initiate an investigation. This could
lead to a criminal prosecution against the sender, depending on the
severity of the offense and the specifics of the case. The sender may face
fines or imprisonment.

Q2: Can I legally send sexually suggestive materials through the
mail?

A2: The legality depends entirely on whether the material meets the three-
pronged *Miller* test for obscenity. Material that is deemed not obscene
under this test can generally be mailed legally. However, even materials
that fall outside the strict definition of obscenity might still be subject to
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postal regulations regarding indecent or offensive matter. It's advisable to
err on the side of caution and avoid sending anything that could be
reasonably construed as obscene or offensive.

Q3: How does the First Amendment affect federal obscenity laws?

A3: The First Amendment protects freedom of speech, but this protection is
not absolute. The Supreme Court has consistently held that obscenity is not
protected under the First Amendment. However, the precise definition of
obscenity has been, and continues to be, a source of considerable legal
debate and the subject of numerous court cases. The ongoing struggle to
define the limits of this exception to free speech is what fuels much of the
ongoing controversy.
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Q4: Are there any exceptions to the prohibition against mailing
obscene material?

A4: There are very few exceptions. While some artistic or literary works
might contain sexually explicit content, they would still be subject to the
*Miller* test. If they possess serious literary, artistic, political, or scientific
value, they are less likely to be deemed obscene. However, the ultimate
determination rests with the courts.

Q5: How are obscenity laws enforced in the digital age?

A5: Enforcing obscenity laws in the digital age is significantly more
challenging. The sheer volume of content online, the decentralized nature
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of the internet, and the ease of cross-border communication create
obstacles for law enforcement. While existing laws may apply, the
application and enforcement present considerable difficulties. New
strategies and potentially new legislation are needed to address these
challenges effectively.

Q6: What are the potential consequences of violating federal
obscenity laws?

A6: Violations can result in significant penalties, including fines,
imprisonment, and forfeiture of the offending materials. The severity of the
penalties depends on the nature of the material, the intent of the sender,
and other relevant factors. It is therefore crucial to be aware of the existing
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laws and regulations before sending any potentially questionable material
through the mail.

Q7: Can I challenge a decision by the USPS to seize my mail as
obscene?

A7: Yes. An individual whose mail is seized as obscene can challenge the
decision in court. However, the burden of proof is on the individual to
demonstrate that the material does not meet the legal definition of
obscenity under the *Miller* test.

Q8: Are there any ongoing efforts to reform or update federal
obscenity laws?
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A8: The debate surrounding the reform or modernization of federal
obscenity laws is ongoing. Advocates for free speech argue that the
existing laws are too broad and prone to inconsistent application. Others
argue that the laws are necessary to protect public morality and children.
The legal and political landscape continues to grapple with the complexities
of this issue, and significant changes are unlikely without broader societal
consensus.

Federal Censorship of Obscenity in the Mail: A Complex Balancing Act

The conveyance of offensive materials through the postal service has been
a source of heated discussion for decades . The power of the federal
administration to control such content – a type of federal censorship –
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strikes at the heart of the fundamental amendment guaranteeing liberty of
speech . This article will examine the past background of this controversy ,
the legal system governing it, and the ongoing challenges it poses .

The early attempts to control obscene matter in the mail originated to the
final 19th era. However, the deficiency of a clear judicial explanation of
obscenity rendered execution challenging . This ambiguity resulted to
inconsistent applications of the law, prompting anxieties about potential
exploitation of authority .

The landmark case of *Miller v. California* (1973) furnished a more specific
standard for determining obscenity. The three-prong test considers (1)
whether the average person, applying contemporary community standards,
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would find the work, taken as a whole, appeals to the prurient interest; (2)
whether the work depicts or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable state law; and (3) whether
the work, taken as a whole, lacks serious literary, artistic, political, or
scientific value. This system attempted to reconcile the preservation of
unrestricted communication with the justified interest of shielding
communities from detrimental material .

Despite the *Miller* test , the boundary between protected and
impermissible speech continues vague . The implementation of community
standards changes substantially from sole region to another, leading to
inconsistencies in enforcement . Furthermore, the rapid advancement of
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the digital landscape and social media has offered fresh challenges for
officials striving to manage the movement of obscene content .

The persistent argument surrounding federal censorship of obscenity in the
mail involves factors of moral principles , constitutional interpretations ,
and practical problems of implementation . Finding a balance that honors
essential liberties while shielding young people and the public from harmful
material continues a intricate task. Online innovations persist to change the
environment and demand ongoing modification of regulations and
execution tactics .

In closing, the control of obscenity in the mail shows a delicate
reconciliation action between protecting free expression and protecting
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society from detrimental content . The statutory system governing this field
continues to evolve in response to changing societal values and digital
advancements . A complete knowledge of the past context , the judicial
basis , and the continuing difficulties is vital for informed participation in
this crucial argument.

Frequently Asked Questions (FAQs)

Q1: Can I send anything I want through the mail?

A1: No. Federal law prohibits the mailing of obscene materials, as defined
by the *Miller* test. This includes materials that are considered patently
offensive and lack serious literary, artistic, political, or scientific value.
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Q2: How is obscenity determined?

A2: Obscenity is determined using the three-pronged *Miller* test, which
considers community standards, patently offensive depictions, and a lack of
serious literary, artistic, political, or scientific value. The application of this
test can be subjective and vary across jurisdictions.

Q3: What are the penalties for mailing obscene materials?

A3: Penalties can range from fines to imprisonment, depending on the
severity of the offense and other factors.
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Q4: What if I accidentally send something that's considered
obscene?

A4: While unintentional, you could still face penalties. It’s crucial to be
mindful of the content you send through the mail.

Q5: Are there any exceptions to the prohibition on mailing obscene
materials?

A5: There may be limited exceptions for materials with serious artistic,
literary, political, or scientific value. However, the determination of this is
highly dependent on the content and its context.
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